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JUDGMENT 

 

 

The prosecution case, in brief, is as follows:-  

That on 17.01.15 one Anjan Tanti lodged one FIR before the officer-in-

Charge, Mazbat P.S. alleging that on 13.01.15 six cows were missing from the 

paddy field. The owner of cows were Anjan Tanti, Tulu Pandey, Jogi Minj and 

Lasman Gour. When they were searching cows, they were informed that one 

man was caught in Shillong khuti when he was carrying some cows in a Bolero 

Pick Up. They went there and saw their cows. Mazbat police station brought their 

cows and the accused person. He was late to file the FIR because they were 

searching the stolen cows. Later on, they were informed that the accused person 

was Binesh Basumatary .  Hence the informant prays to take necessary action. 

On receipt of the F.I.R., Mazbat P.S. Case No.07/2015, U/S 379 I.P.C. 

was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials 



u/s 379 IPC against accused Binesh Basumatary, submitted the Charge-sheet 

against accused Binesh Basumatary. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to self for disposal and on perusal of the Charge sheet and 

the other documents sent by the police u/s 173 Cr.P.C. found sufficient materials 

to proceed against accused  Binesh Basumatary and issued process against him.  

Accordingly accused Binesh Basumatary, was produced before the court. 

After that  the necessary documents u/s 207 of Cr. P.C. were given to the 

accused Binesh Basumatary, and considering the relevant documents and 

hearing both the parties, charge  u/s 379 I.P.C. was framed and read over and 

explained to accused Binesh Basumatary, to which he pleaded not guilty and 

claimed to be tried.  

During trial prosecution side examined seven witnesses, who were cross 

examined by the defence. The prosecution prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed. The examination of the accused u/s 313 of Cr.P.C. was recorded as per 

law and kept with the record. No defence witness was examined.  

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

Whether on 13.01.15 accused Binesh Basumatary, dishonestly took away 

some cows, without the consent of the owners of the cows and thereby 

committed the offence punishable u/s 379 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

 PW 1 Anjan Tanti has stated that he is the informant and he does not 

know the accused person. The incident took place about 6 months ago. one of 

his cows was stolen. He heard that the public of shilongkhuti caught one person 

when the person carried his cow in a vehicle. Later on he brought the cow from 



the police station and lodged the FIR. 

 

In the cross examination, PW1 stated that he didn’t go to shilongkhuti  

and he got his cow at police station. 

PW 2 Dilli Ram Karki deposed that he does not know the informant of the 

case as well as the accused. About 6 months ago public caught a vehicle along 

with 6-7 cows. The accused person on the dock may be the driver of the vehicle. 

Later on public handed over the accused person to the police along with the 

vehicle and cows. 

In the cross examination, PW2 stated that when police took his signature 

, the paper was blank. He suspects that the accused person on the dock may be 

the driver of the vehicle. 

 

PW 3 Purna Raai deposed that he does not know the informant of the 

case as well as the accused. About 4 months ago in the morning, their villagers 

caught a Tata Mobile vehicle along with some cows. The man was caught as a 

thief. Later on he went out. 

 In the cross examination, PW3 stated that the place of occurrence is half 

km away from his house. He doesn’t know the number of the vehicle. 

PW 4 Ratan Gour deposed that he does not know the informant of the 

case and he knows the accused. But he doesn’t know the name of accused 

person. About 6 months ago the accused person carried some cows in a Tata 

Mobile and the villagers caught him along with some cows.  Later on they came 

to know that he was a cow thief. Ram Prasad Gour came to know that some 

cows were stolen from Lamabari and those cows might be carried to their village. 

Later on the owner of the cows came from Lamabari and identified their cows. 

Later on public handed over the accused person to police with the stolen cows. 

In the cross examination, PW4 stated that police didn’t ask him. He 

doesn’t know the number of Tata Mobile Van. The incident took place at about 9-

10 am. Hearing hue and cry he came out and saw the villagers caught the 

accused person on the PWD road. The vehicle comes frequently on that road. 

The villagers beat the accused and handed over to the police. He denied all 

suggestions. 



PW5 Narayan Ojha stated that he does not know the informant and he 

knows the accused. About 10 months ago, he carried about 5/6 cows from  

Kukurbhuka to Lalpool. The accused took his vehicle on rent. At Shilongpatti 

some persons caught the vehicle and asked for the owner of the cows. He 

showed the accused. After that he was allowed to leave the place by the public. 

The cows and accused were kept by the public at Shillongpatti.   

In the cross examination, PW5 stated that he drove the vehicle. He does 

not know how many cows he carried on that day. He does not know the pace 

from where the cows were taken. He does not know the name of the person who 

kept the cows in his vehicle. He does not know whether the accused was in his 

vehicle or not.  He does not remember how many persons were in his vehicle. 

When the public stopped the vehicle, public took him to the front side of the 

vehicle. He does not know whom the public apprehended. The vehicle was 

stopped in the High Way.   

PW6 Mantu Kumar Deka stated that On 17-01-2015 while he was working 

as SI at Majbat police station, on that the day O/C, Majbat police station received 

one information over phone from VDP Secretary of Shillong patti that one vehicle 

was kept confined with few cows along with a man by the public. Accordingly he 

was asked to go the place of the occurrence and he went to the place of the 

occurrence and found one Bolero Pick up along with eight cows. The glass of the 

vehicle was broken and cows were tied here and there. The person who was 

found in the vehicle was kept confined in a room by the public. He drew the 

sketch map of the place of the occurrence. After that he took the person who 

was kept confined in a room by the public, to the Orang hospital and informed 

the O/C, Majbat. There after he took the accused to Majbat PHC and from there 

he took the accused to the police station. After that he went to the place of the 

occurrence and seized the vehicle used by the accused, which was already burnt 

by the public. He took the statement of the witnesses. He also seized the eight 

cows and later on gave the cows in the jimma of the owner of the cows. After 

that he handed over the case diary to the O/C of the Majbat police station. 

 

 



In the cross examination, PW6 stated that the incident took place on 

13/01/2015. The case was registered on 17/01/2015. The GD Entry NO. 346  

was entered on 17/01/2015. The seizure list was prepared on 17/01/2015.  The 

accused was sent for medical treatment on 17/01/2015. The accused was 

arrested on 18/01/2015 at Majbat police station at 10 am. The place of the 

occurrence is shown as Lamabari in the FIR and he seized the vehicle and cows 

at Shillong patti. It is not a fact that no incident took place. It is not a fact that 

nothing was seized in the incident. It is not a fact that the accused is falsely 

implicated in the case.  

PW7 Bhusan Chndra Nath stated that on 17-01-2015 while he was 

working as SI at Majbat police station, on that the day O/C, Majbat police station 

received one FIR and he was asked to make an investigation in to the case.  

Accordingly he went to the place of the occurrence and he took the statement of 

the witnesses. He already arrested the accused who was already brought in the 

police station. On completion of the investigation he submitted the charge sheet 

against accused Binesh Basumatary u/s 379 IPC.  

In the cross examination, PW7 stated that he took the statement of Tainu 

Pandu, Jugi Minz and Lakshman Gaur on 19/01/2015. The preliminary 

investigation was done by SI Mantu Kumar Deka and the case diary was handed 

over to him on 17/01/2015. The incident took place on 13/01/2015. That is to 

say that the cows were stolen on that day. The case was registered on 

17/01/2015. The place of the occurrence as on 13/01/2015 was Lamabari Tea 

Estate.  The GD Entry NO. 346 was entered on 17/01/2015. It is not a fact that 

no incident took place. It is not a fact that nothing was seized in the incident. It 

is not a fact that the accused is falsely implicated in the case.   

 

So it is found that the case of the prosecution is that the six cows of the 

informant as well as other persons namely Anjan Tati, Tulu Panday, Yogi Minz 

and Laxman Gaur were missing from the field since 13/01/15 and that later on 

they came to know that when some cows were being taken in a Bolero Pick-up 

Vehicle, the public of Shillong Khuti apprehended one person with that vehicle at 

Shillong Khuti centre and when they came to the place, they found their cows.  

In support of the case prosecution adduces evidence of 7 PW’s.  



PW 1 stated that he did not go to the Shillong Khuti and that he heard 

that one vehicle carrying cows was apprehended at Shillomg Khuti and later on 

he got the Zimma of his cows from the Police Station. 

PW 2, during his cross examination, stated that he suspects as to whether 

accused was the driver of the vehicle which was seized by the Police or not.  

So it is found PW 1 and PW 2 have no direct knowledge as to the 

involvement of the accused in the instant case.  

However it is found that PW 3 is the witness as to the fact that one Tata 

Mobile Vehicle along with a person was apprehended by the village men of 

Shillong Khuti.  

In support PW 3, PW 4 specifically stated that the accused was taking 

cow in Tata mobile vehicle and his village men apprehended the accused. Later 

on they came to know that the cows which were in the vehicle were the stolen 

cows. PW 4 also stated that later on the owner of the stolen cows came and 

identified the stolen cows as their cows.  

More over it is found that PW 4, reaffirmed during his cross examination, 

that the accused was apprehended by the village men on the PWD road and that 

he came to the place of occurrence when he heard Halla. 

So it is found that defence could not rebut the allegation that the accused 

was apprehended with cows in Tata Mobile vehicle by way the cross examining 

PW 4. On the other hand it is found that PW 5 was the driver of the vehicle 

which was apprehended by the people at Shillong Khuti. Though PW 5 during his 

cross examination, stated that he does not know whether the accused was in his 

vehicle or not, it is found that PW 5 did not deny specifically that the accused 

was not in his vehicle.  

On the other hand, PW 6 during his deposition, stated that when he came 

to know that one vehicle was kept confined with few cows along with a man by 

public, he went to the place of occurrence and found one Bolero pick up, 8 cows 

and one person and then he took the person, kept confined by the public to 

Majbat P.H.C. and that later on the accused was arrested.  

 



So it is found PW 6 is an eye witness as to the fact that on the day of the 

incident, the accused was kept confined at Shillong Patti along with 8 cows and 

one Bolero Pick Up and defence could not rebut the same.  

At this stage I would like to go through Section 114 of The Indian 

Evidence Act, 1872 which lays down as follows. 

114. Court may presume existence of certain facts. The Court may presume the 

existence of any fact which it thinks likely to have happened, regard being had to 

the common course of natural events, human conduct and public and private 

business, in their relation to the facts of the particular case. 

Illustrations 

The Court may presume-- 

(a) that a man who is in possession of stolen goods soon after the theft is 

either the thief or has received the goods knowing them to be stolen, 

unless he can account for his possession. 

(b) ............................. 

 

It is established principle of law that if the article is found in the 

possession of a person soon after the theft, presumption of guilt may be inferred.  

Under the facts and circumstances of the case as well as the relevant 

legal provisions, it is found that prosecution has been able to prove the fact that 

the accused was found with 8 cows and one Bolero Pick up Vehicle. 

 

ORDER 

 

 Accordingly accused Binesh Basumatary is found guilty for the 

commission of the offences punishable u/s 379 IPC.   

In order to deter the accused from commission of the same nature of 

offence, I am of the opinion not to give the benefit of section 3/4 of the 

Probation of the Offenders Act to accused Binesh Basumatary.   

I have also heard the accused on the quantum of sentence to be imposed 

on him. 

Keeping in view the nature and circumstances of the case, accused 

Binesh Basumatary is sentenced to undergo simple imprisonment for 15 days and 



also sentence to pay fine of Rs. 1000/- i/d to J/C for 5 days for the offence 

committed u/s  379 IPC. 

The already undergone period in jail by the accused shall be set off 

against the period of imprisonment imposed today.  

The bail-bond of convict Binesh Basumatary is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended upto date.  

A copy of the judgement be furnished to convict Binesh Basumatary free 

of cost. 

The seized article shall be disposed of as per law in due course of time. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 04th day of August, 2016.  

  

 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 



Appendix:- 

 

1. Prosecution witnesses  

PW 1 Anjan Tanti 

PW 2 Dilli Ram Karki  

PW 3 Purna Rai 

PW 4 Ratan Gour 

PW 5 Narayan Ojha 

PW 6 Mantu Kumar Deka 

PW 7 Bhushan Ch. Nath 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext 1 – FIR 

Ext. 2 - Seizure List 

Ext. 3 - Sketch Map 

Ext. 4 – Charge Sheet 

 

4. Defence exhibit. 

None 

 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 


